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NOTES. 571 

nized in international law that judgments of foreign courts lacking jurisdic- 
tion, Rose v. Himely (1818) 4 Cranch 241, and penal judgments, The 
Antelope (1825) 10 Wheat. 66, 123, are not enforcible under the rules of 
comity. The exception is also well established that a sovereign state is not 
bound by comity to recognize judgments of a foreign state repugnant to its 
own policies. See Westlake, Priv. Internat. Law (3rd Ed.), 39, citing Ital. 
Code, Prel. Art. 12, and the Code Napoleon, Art. 6; Vincent et PSnaud, 
Diet, de Droit Internat. Prive, Jugement Btranger, Titre II. Ch. II. Sec. 
5, and cases cited. See also Wharton, Confl. Laws (2nd Ed.) §656. The 
minority seems to argue that, since the first two exceptions apply to the 
full faith and credit clause, it is reasonable to suppose that the framers of 
the Constitution had the third also in mind. A judgment rendered without 
jurisdiction, however, is not a real exception to Art. IV., Sec. 1, since a 
judgment so rendered is not properly a judgment at all. Rose v. Himely, 
supra. It is also to be noted that, though foreign judgments may be im- 
peached for fraud, Westlake, supra, 354, and cases cited, the judgments of 
sister states may not be. Simmons v. Saul (1890) 138 U. S. 439, 459; 
Mooney v. Hinds (1894) 160 Mass. 469. Hence it can hardly be assumed 
that the full faith and credit clause was enacted subject to all exceptions 
to the rules of comity. The purpose of the framers of the Constitution 
must be sought elsewhere. As pointed out above, that purpose was to avoid 
uncertainty as to the effect of sister state' judgments and the bitterness 
incident thereto. It is believed that the doctrine of the minority would re- 
introduce the very evils sought to be eliminated, which the judicial inter- 
pretation of Art. IV., Sec. 1, and the act of 1790 has hitherto rendered im- 
possible. That state policy must bow- to the constitutional provision, even if 
the result is an evasion of the local law, has been conceded by state courts 
from the beginning. Medway v. Needham (1819) 16 Mass. 157; Ross v. 
Ross (1880) 129 Mass. 243; Van Voorhis v. Brintnall (1881) 86 N. Y. 18. 



The Vendee's Lien After Rescission of the Contract of Sale.— The 
vendee's lien for the purchase money paid and the vendor's lien for the 
purchase money due are loosely said to be similar, and in several respects 
this is true. The same equitable consideration that impelled chancery to 
grant the vendor relief accorded the vendee his remedy, whether the 
'added importance which equity attached to transactions in realty, or the 
failure of the common law to provide execution against real property. 
The remedies are similar also in operation, i. e., they are equitable charges 
against the res for payment of money. An attempt has, indeed, been 
made in the case of Rose v. Watson (1864) 10 H. L. C. 671, to explain the 
vendee's lien as a species of trust. It was said in that case that each pay- 
ment transfers in equity a corresponding portion of the estate, and the 
vendor becomes trustee of that portion. It is, however, at the time the 
contract of sale is entered into that the vendor becomes a trustee of land, 
and payment is unnecessary to the creation of this trust. Lane v. Ludlow 
(1825-30) 2 Paine 591. The vendee's method to enforce this trust is by 
suit for specific performance, not by enforcement of his lien. If the vendor 
is already trustee of all the land, part payment cannot make him doubly a 
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trustee of a portion thereof. So also the vendor's lien has been said to be 
a constructive trust arising from the unconscientiousness of the vendee. 
Shall v. Biscoe (1856) 18 Ark. 149. This theory is well met by Gray, C. J., 
in Ahrend v. Odiorne (1875) 118 Mass. 261. The better theory seems to be 
that these Hens are not estates in the land, but mere charges upon it. See 
Pomeroy Eq. Jur. §1234, note. 

While alike in these respects, the vendor's and vendee's liens differ in 
that they are bestowed to protect essentially distinct rights. Equitable liens 
had their origin in contracts express and implied in fact. Pomeroy Eq. 
Jur. §1234. They have been extended to cover certain classes of contracts 
implied in law. Thus, where one joint tenant puts necessary improvements 
on the land held jointly, equity imposes the quasi-contractual obligation on 
the land. Alexander v. Ellislon (1880) 79 Ky. 148. Equity has, indeed, 
gone further than the law and imposes liens where the law implies no con- 
tract, e. g., liens for improvements innocently placed on another's land. 
Bright v. Boyd (1841) I Story 478. In the main, however, it may be said 
that equitable liens are given to protect contractual and quasi-contractual 
obligations. The vendor's lien is given to secure money expressly agreed 
upon to be paid. Equity merely grants an additional remedy upon the obli- 
gation to pay in the contract of sale. Obviously the enforcement of that 
remedy does not terminate the contract, the vendee still being liable for a 
deficiency on the re-sale. Ex parte Seaworth (1812) 19 Ves. Jr. 234. The 
vendor's lien, therefore, has its basis in the contract of sale and is incident 
thereto. The vendee's lien, on the other hand, is given to secure a money 
return never contemplated by the original agreement and inconsistent there- 
with. When the vendor fails to make a good title there is a contract im- 
plied in law for the return of the purchase money paid. Flight v. Booth 
(N. C. 1834) 1 Bing. 370. It is on this quasi-contractual obligation, it is 
submitted, that the vendee's lien rests. It is independent of the original 
contract, and is lost if the vendee affirms that contract and obtains damages 
for its breach, even though the damages include the part payments. 2 
Williams, Vendor and Purchaser 969; Cornwall v. Henson (1900) 2 Ch. 
298. 

This distinction was apparently overlooked by the majority in a case 
recently decided by the New York Court of Appeals, where it was held, 
three justices dissenting, that a vendee who asks for the rescission of the 
contract of sale on the ground of fraud is not entitled to a lien for the pur- 
chase money paid. Davis v. Rosenzweig Realty Co. (1908) 84 N. E. 943. 
The court was apparently influenced in their decision by the theory before 
mentioned, advanced in Rose v. Watson (1864) 10 H. L. C. 671, considering 
the lien to be incident to the original contract of sale. In a case decided at 
the same time the court declared a lien in favor of a vendee seeking the 
return of purchase money on failure of title. Blterman v. Hyman (1908) 
84 N. E. 937. The two cases seem inconsistent. When a plaintiff sues for 
money had and received, or takes advantage of any of the quasi-contractual 
forms of action which the law allows on a failure of consideration, he 
elects to treat the original contract as at an end. Bhrensperger v. Anderson 
(1848) 3 Ex. 147. Thus, if he obtains judgment in a general assumpsit 
action, he cannot thereafter bring special assumpsit, since he is bound by 
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his election to treat the original contract as at an end, Goodman v. Pocock 
(1850) 15 Q. B. 576, and, if he elects to sue in general assumpsit, he must 
return all benefits received under the original contract. Miner v. Bradley 
(Mass. 1839) 22 Pick. 457. Hence it follows that, when a vendee enforces 
his lien, he thereby repudiates the contract of sale, and his position in re- 
gard to such contract is the same whether or not he asks for a rescission 
thereof. If, moreover, the lien is conferred to protect a quasi-contractual 
right, it is immaterial whether that right is based on fraud or failure of 
consideration. It has frequently been held that where a married woman 
refuses to complete title, the vendee has a lien, although the contract was 
void ab initio, Pitcher v. Smith (Tenn. 1858) 2 Head. 208; Pierson v. Lum 

(1874) 25 N. J. Eq. 390; but see Ewing v. Osbaldiston (1837) 2 M. & C. 53, 
and other courts have not hesitated to declare a lien in cases similar to the 
principal case. Davis v. Heard (1870) 44 Miss. 50; Cooper v. Merritt 

(1875) 3° Ark. 686; and see Mycock v. Beatson (1879) L. R. 13 Ch. Div. 
384. The result reached by the dissenting opinion accords with the better 
reasoning and, as well, with the spirit underlying equitable relief. 



The Rule in Shelley's Case Applied to Personalty. — The Supreme 
Court of Delaware has recently refused to extend the operation of the 
rule in Shelley's Case, as many courts profess to have done, to gifts of per- 
sonal property, on the ground that the extension would be against both 
reason and authority. Jones v. Rees (Del. 1908) 69 Atl. 785. The latter 
proposition, with few exceptions outside of Delaware, is doubtful; the 
former seems not to have been closely examined by the courts. 

The rule in Shelley's Case, as an inflexible rule of property applicable 
to the attempted creation of estates under a certain form of words, 7 
Columbia Law Review 550, was doubtless originally a protective rule of 
feudal tenure to eliminate one of the many means devised to defraud the 
lord of the incidents of seigniory. Van Grutten v. Poxwell [1897] L. R 
App. Cas. 658. Hence there is no historical reason for its application to 
personalty. Moreover, to have a gift of chattels such that the rule might 
operate strictly by way of analogy, would require that the words "to A for 
life, remainder to his administrators, executors and assiens," be used, not 
"remainder to his heirs." Bennett v. Bennett (1905) 217 111. 434. Yet it 
is always the latter case that arises. There was no technical rule at com- 
mon law that the word "heirs" might not be used in disposing personalty 
as a word of purchase, Powell v. Boggis (1866) 35 Beav. 535, and no inti- 
mation appears in the earliest cases that the rule in Shelley's Case obtains 
in gifts of personalty. Thus, not only the word "issue" in a devise of a 
term for life, afterward to his issue, Warman v. Seaman (1676) Rep. Temp. 
Finch 279, but even the words "heirs of the body," which should have 
brought the bequest literally within the rule, were considered words of 
purchase. Peacock v. Spooner (1688, 90) 2 Vern. 43, 195. The question 
was purely one of the testator's intent. On the one hand, a devise of a 
term to a wife and after her death to the heirs of her body, was held to 
give an absolute estate to the wife, on the ground that the testator intended 
a gift to the wife in tail, "which could not be" in personalty. Bray v. 



